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. COVBAT OPERATI ONS FUNDI NG

CONSTRUCTI ON

a. Title 10, United States Code, Chapter 169 (10
U S.C 2801 thru 2865), MIlitary Construction and
Mlitary Fam |y Housi ng.

b. Title 10, United States Code, Chapter 1, (10
U S.C 101), Definitions, Section 101(47),
Cont i ngency Operati on.

Operations funds are the appropriate funding source to
acquire materials and/or cost of erection of structures
which are clearly of atenporary operational nature and
intended to be used for only aenporary period by
operational forces as required to facilitate conbat
operations, and which will not be used to sustain

per manent or contingency operations at the concl usion
of the conbat.

M LCON criteria apply in all other situations,

i ncluding construction for which the United States
woul d have a followon or contingency use after the
term nation of the mlitary operations necessitating
t he construction.

VEAPONS

Departnment of Defense Appropriation Act, 1995, Title
L.

Operations funds are the appropriate funding source to
acqui re weapons from i ndi genous or opposing forces
rather than the Procurenent of Wapons and Tracked
Conbat Vehicles, Arny appropriation.

HUVANI TARI AN ASSI STANCE

Nat i onal Defense Authorization Act for Fiscal Year
1993, Section 304 anended subchapter 11 of chapter 152
of Title 10, United Stated Code, by adding 10 U. S.C.

§ 2551, which provides, in part, that "To the extent
provi ded i n defense authorization Acts, funds

aut hori zed to be appropriated to the Departnent of

Def ense for a fiscal year for humanitarian assistance
shal |l be used for the purpose of providing
transportation of humanitarian relief and for other



humani t ari an purposes worl dwi de. "



1.

1. DI SASTER OPERATI ONS FUNDI NG
Emer gency Response Fund, Defense (DERF)
Department of Defense Appropriations Act, 1990, Title V

For the "Emergency Response Fund, Defense" $100, 000,000, to
remai n avail able until expended. The Fund shall be avail abl e
for providing rei mbursenent to currently applicable
appropriations of the Departnment of Defense for supplies and
services provided in anticipation of requests from ot her
Federal Departnents and agencies and from State and | ocal
governnents for assistance on a reinbursable basis to respond
to natural or manmade di sasters. The Fund nmay be used upon a
determ nation by the Secretary of Defense that imredi ate
action is necessary before a formal request for assistance on
a reinbursable basis is received. There shall be deposited
to the Fund: (a) reinbursenents received by the Departnent of
Def ense for the supplies and services provided by the
Departnment in its response efforts and (b) appropriations
made to the Departnent of Defense for the Fund.

Rei mbur senents and appropriations deposited to the Fund shal
remai n avail abl e unti|l expended.

STAFFORD DI SASTER RELI EF AND EMERGENCY ASSI STANCE ACT
a. Public Law 93-288, 42 U S.C. 5121, et seq.
b. THE FEDERAL RESPONSE PLAN ( FRP)

The FRP is a Menorandum of Understandi ng bet ween FEMA
and ot her Federal agencies which provide donestic

di saster assistance, including DoD. The FRP inplenments
the FEMA Director's authority under E.O 12148 to
"establish Federal polices for, and coordinate, all
civil defense and civil energency planning, managenent,
mtigation, and assistance functions of Executive
agenci es. "

C. 12 EMERGENCY SUPPORT FUNCTI ONS ( ESF)

ESF 3 - Public Wrks
ESF 9 - Urban Search and Rescue

d. DOD | MPLEMENTI NG REGULATI ONS
DoD 3025.1 Use of MIlitary Resources During Peacetine
Cvil Emergencies within the United States, its
Territories, and Possessions, My 23, 1980.

AR 500- 60, Disaster Relief, 1 August 1981.



e. REI MBURSEMENT
44 CFR § 206.8
FRP, Financial Managenent Annex (FM 1)
FEMA m ssion assignnment, taskings, letters
Fund cites are contained in FEMA tasking letters

3. Tenporary Tours of Active Duty versus Active Duty for
Speci al Work ( TTAD- ADSW

a. Title I of the 1995 DoD Appropriations Act
provi des that the RPA appropriation nay be used:

For pay, allowances, clothing, subsistence,
gratuities, travel, and rel ated expenses for
personnel of the Arny Reserve . . . while
serving on active duty under section 672(d)
of Title 10, United States Code,in
connection with performng duty specified in
section 678(a) of Title 10, United States
Code, or while undergoing reserve training,
or while performng drills or equivalent duty
or other duty. . . . (1995 DoD
Appropriations Act, Pub. L. 103-335, 108
Stat. 2601 (1994)) (enphasis added)).

b. As set forth in Title | of the 1995 DoD
Appropriations Act, the NGPA appropriation may be
used:

For pay, allowances, clothing, subsistence,
gratuities, travel, and rel ated expenses for
per sonnel of the Arny National Guard . .
whil e serving on duty under section 672(d) of
Title 10, United States Code or section
502(f) of Title 32, United States Code,n
connection with perforn1ng duty speC|f|ed in
section 678(a) of Title 10, United States
Code, or while undergoing tra|n|ng, or while
performng drills or equivalent duty or other
duty . . . (1995 DoD Appropriations Act,
Pub. L. 103- 335, 108 Stat. 2601 (1994)
(emphasi s added))

C. 10 U.S.C. 672(d). Under this statute, the
Secretary of the Arny may order nenbers of a
reserve conponent to active duty (or retain then
with their consent. Although 10 U S.C. 672(d) may




be used as the authority for the voluntary order
to active duty of any reserve, it is also used as
the authority to order to voluntary active duty
participants in specific Arnmy prograns. Such
prograns i ncl ude:

(1)

(2)

(3)

ADSW Under AR 135-200, paragraph 6-1, ADSW
tours of active duty are perfornmed under 10
US. C 672(d) and are authorized in
connection wth projects which specifically
support ARNG and USAR progranms such as:
support of annual screening; operation of
training activities, centers and sites;
operation of training shops; unit conversions
t o new weapons systens; study groups; support
at training sites and exercises; and short
term m ssion adm nistrative support (purposes
which also fall within the categories of duty
listed in 10 U.S.C. 678(a)).

TTAD As stated in AR 135-210, paragraphs 3-3
and 3-11, the TTAD programis designed to
provi de voluntary active duty, normally
performed under 10 U.S. C. 672(d), by ARNGUS
and USAR soldiers in support of the Active
Arnmy, a Unified or Specified Conmand, O fice
of the Joint Chiefs of Staff, or an active
force mssion of the Ofice of the Secretary
of Defense.

AGR As provided in AR 135-18, paragraph 1-1,
participants in the AGR program serve on
active duty under 10 U.S.C. 672(d), or on
full-time National Guard duty under 32 U.S.C
502(f), for the purpose of organi zing,

adm ni stering, recruiting, instructing, or
training the ARNG ARNGUS, or the USAR (see
10 U.S.C. 678(a), as referenced in the

pur pose descriptions of the RPA and NGPA
appropriations).

(a) The AGR Program 1In 1980, Congress
est abl i shed the AGR program by incl udi ng
the follow ng provision within the DoD
Aut hori zation Act of 1980: "Wthin the
average strengths prescribed by
subsection 9(a) [i.e., programed
strengths of the Sel ected Reserve], the
reserve conponents of the Armed Forces
are authorized as of Septenber 30, 1980,
the follow ng nunber of Reserves to be
serving on full-time active duty for the
pur pose of organi zing, adm nistering,
recruiting, instructing, or training the




reserve conponents...." (1980 DoD
Aut hori zation Act, Pub. L. No. 96-107,
section 401(b), 93 Stat. 807 (1979)).

(b) Inplenentation of the AGR program wi thin
the Arnmy. Authorized AGR duties (i.e.,
organi zi ng, adm nistering, recruiting,
instructing, or training the reserve
forces) are set forth in AR 135-18,
paragraph 3-1. The underlying
aut hori zation for placing individual
soldiers on active duty wthin the AGR
programis provided yearly. See, e.g.,
1992/ 1993 DoD Aut hori zation Act, Pub. L.
No. 102-190, section 412, 105 Stat. 1351
(1991)). It should be noted that the
Arny uses the term"AGR' to refer to
those tours of active duty described in
par agr aph 3c(1) whi ch exceed 180 days
(see Consol i dated d ossary, Reserve
Component s Personnel Update 23, 1 June
1990). Despite this regulatory
[imtation, | believe that both the
Arny's ADSW and AGR prograns properly
fall within the broad statutory |anguage
of 10 U.S.C. 678(a) for purposes of
det erm ni ng the proper source of funding
for such tours.

10 U.S.C. 678 10 U.S.C. 678(a) pertains only to
reserves ordered to active duty under 10 U S. C
672(d) in connection wth organi zi ng,

adm nistering, recruiting, instructing, or
training the reserve conponents Consequently,

t he descriptions of the RPA/NGPA appropriations
contained 1n the 1993 DoD Aut horization Act, which
di scuss active duty perfornmed under 10 U.S. C
672(d), in connection with the duties specified in
10 U.S.C. 678, nerely require that the RPA or NGPA
appropriations be used to fund voluntary active
duty performed under 10 U.S.C. 672(d) when such
duty 1s performed in connection with the AGR or
ADSW pr ogr ans.

Funding of TTAD Title | of the DoD Appropriation
Act, 1993, provides that the MIlitary Personnel,
Arnmy (MPA) appropriation is available for "pay,

al | owances, 1 ndividual clothing...permnent change
of station travel...and expenses of tenporary duty
travel...for nenbers of the Arny on active duty
(except nmenbers of reserve conponents provided for
elsemhereg' (enphasi s added). W are advised by
OSD OGC that if the RPA/ NGPA appropriations are
interpreted to provide for pay, allowances,




cl ot hi ng, subsistence, travel and rel ated expenses
for Army reserves on active duty under 10 U. S. C
672(d) only if they are perform ng functions

specified in 10 U S.C. 678, it follows that the MPA
appropriation is available to cover these expenses
for Arny Reserves on active duty for the pur pose of
supporting the Active Arny, a Unified or Specified
Command, O fice of the Joint Chiefs of Staff, or an
active force mssion of GSD. DoD pl ans to propose

| egi sl ati on remedyi ng the current absence of
affirmative authorization to fund TTAD type prograns
wi th active conmponent appropri ations.

f. Concl usi on  ADSW = RPA/ NGPA
TTAD = MPA & QVA




I11. LEGAL REPRESENTATI ON LETTERS

The followi ng is guidance for the preparation and
subm ssi on of managenent and | egal representation letters to
audit agencies perform ng audits of DoD Conponent financi al
statenments required by the Chief Financial Oficers Act of
1990.

Legal representation letters are the auditors' primary
means of corroboration of the information furnished by
managenment concerning litigation, clains, and assessnents.
Legal representation letters are intended to clearly inform
the auditors of all lawsuits, as well as asserted and
unasserted clains which may be significant in relation to
the financial statenments, along wth an assessnent of the
probabl y outcones--including any potential |osses. The DoD
| eadership supports a materiality |level of $100 million for
| egal representation letters for financial statenents.

Pendi ng or Threatened Litigation, Cains, and Assessnents

. the nature of the litigation, clains, or assessnents;
. t he progress to date;
. t he Departnent's response or planned response (for

exanple, to contest or seek an out-of-court
settl enent);

. an evaluation of the probability of a favorable or
unf avor abl e out cone;

. an estimate of the anpbunt or range of potential | oss;
and

. t he nanes of any outside | egal counsel representing the

Departnment in the matter.

Unasserted C ai ns and Assessnents

. a description of the nature of the matter;

. a statenment of the probability that a claimw Il be
asserted;

. our planned response if the claimis asserted,;

. an estimate of the possible exposure or range of

potential |oss; and

. the nanes of any outside |egal counsel representing our
organi zation in the matter.



The following is derived from gui dance issued by the General
Counsel of the Departnent of Defense on August 2, 1993,
for the preparation of legal representationletters.

A

A case, XYZ Corp. v. the United States of Anmerica, et

al., Gvil Action No. , has been filed in the
Eastern District Court of New York. The plaintiff is
claimng [ insert nature of the case, i.e., damages

for/contract claimbased on, etc. ].
The anobunt being clainmed is [ insert dollar anmount ].

The case is currently in the [ give status of case,
i.e., discovery, trial, settlenent ] stage.

The Governnment plans to vigorously contest this case.

We are unable to express an opinion concerning the
likely outconme of the case [ covers both the
possibility of winning or |osing the case and the
amount of recovery, if any. ]

M./M [ insert name(s) of attorney(s) ], Department of
Justi ce, Secti on/ Di vi si on,

| ocation of office ] Is representing the Gover nment in
t his case.




| V. ANTI DEFI CI ENCY ACT

Armed Services Committees enphasize
ADA viol ations occurring w thin DoD.

DoD Conptrol | er enphasizes i mediate
reporting and expeditious resolution within
regul atory gui delines.

Lawyers nust assi st Resource Managers.
Lawyers nust assist Investigating Oficers.
New Pol i ci es

CHARLI E

BUSTER
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